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2Q  $XIXW 7KH 0 HBY &RP SDQ
70 & VXEMGDY 7RQID 2 [IVKRWH 0 LQIQJ
/IPMG 720/ WIQHG D VSRQWRUKIS
DILHP HONVZ W WH . LQIGRP Rl 7RQID
7KLY DIUHHP HQWRXWIDHY WH UJKW DQG
UHVSRQVEIDAHV Rl HDFK SDUN DV MUHDWAV
W 720/ PIQQI 1Q WH ,QMODARQDO
6HDEHG $UHD 8 QGHUWH DIUHHP HQW720 /
IV JUDQWG H WIQUYH UKW HQI RURHDE®! 1Q

I WGEPARQV ZKIK SUYIGUH WH
QeI gy DIl P 1al O 7L%§\Ig\llil H IOYHWRU RYHUWH FRXQWM  IW
JUDQWHG H[WHQVLYH ULJKW%I—R%%I—%%L@%H

LQ IRUHLJQ MXULVGLFWLRQV ZKLFK
SULYLOHJH WKH ULJKWV RI #WHErRGKRUKE YWWMHRRHOMY D FROWDRW

RYHU WKH FRXQWU\
HQYLURQPHQW

7KLV EUH QI QRW LV EDVHG RQWH P HP RUDQGXP

LWV SWBRSEH™HY QGUOMHYV R 720/ DQG

DARZ VV IR VXH WH JRYHLOP HOWL AKIONY
WH DJUHHP HOAKDV EHHQ ELRNHQ 1Q \RP H
Z D\ WURXJK D SLRAHW NQRZ Q DV IQYHWRU
VWM GLVSXW VHMBP HQW,6' 6 8 QGHUWH
DILHP HOW WH IQYHWRWY UWIKW D
HQI RUAHDE®! WILRXJ K DUELADMRQ XQGHUWH
SQWG 1DWRQVY &RPPIMRQ RQ
QMODARQDO7WDGH / DZ 81 &,75%/ 5XON
7KH FDWH ZRX@ EH KHDUG 1Q 6LQIDSRWH
XQGHUBLQIDSRIHV @Z QRWQ WH . LQIGRP
Rl 7RQJD XQGHU7RQIDQ @Z

6LJQQI WsZ D\ P STFOWRQVR 81 &,75%/ (QRUAHP HOAR 720/ 5LIKW XQGHUWH 6SROVRUIKLS $IUHHP HOW
SWHSDHGE\ ' U-DQH. HOH  3LRIHWRU( P HIVMXY DWiKKH 8 QLYHUMW RI $ XANDQG $RWDLRD 1 HZ =HDDQG
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294 *$7,21 72 720/

7KH 7RQIDQ * RYHUQP HQALY LHTXILHG VR GR
DO WIQIV UHDVRQDE® QHAHWOU R JLYH
HIHAWR 720 / KDYIQ) WH IX@EHQH IWRI
WH 6SRQVRUKIS  ZKIFK IV YHU YDIXH DQG

FROMARE®!

-85,6' ,&7,21
720/ V WKW XQGHU WH DIUHHP HQW MW
DERYH D@7RQIDQ @Z Z M WH H FHSWRQ RI

WH 6HDEHG 0 IQHDY $FW $Q

FKDQIHV VR WH $PWRQD DSSO® L WH

DIH FROMMMQW ZIW WH VSRQWRUKIS

DIUHHP HQW 7KLY HIHPRYHD JLYHV 720/ D
ZDYHUILRP  WH VRYHUHI Q DXWRUW Rl WH
. IQIGRP Rl 7RQID DMCH ILRP WH H MAQ)
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7KH VSRQVRUKIS DJUHHP HQAERURZ V [LRP

FROARYHUDORGHU JHOHIDARQ [QYHR HQW
WHDAHY  WDW JUDQW H WOMYH WKW R
IRUHIQ LOQYHWRY/ EXVINH 72 0 / DIUHHP HQW
KDV HYHQ IHZHU @ W RQ WRWH UJKW

' VSXWV  WDW DIH  FRQGXPMG  XQGHU
81&75%/ 5XBN KDYH QR VWP R

SUHAHGHQW ZKIEK FUHDWMV  XQPHURION
DERXWKRZ FOXVHV Z LOEH IOMBUHWMG DQG
WHUH LV QR DSSHDO 7KH DG KRF DUEMIDWRQ
SDOHY DH RWQ FUMAMHG IRU D SR

IQYHWRU EIDV 7KHH IV QR SIRYMRQ IRU
7RQID VR FRXQMUFDIP DIDIQWA720 / UL IW
EU-DFKHV WH DI UHHP HQW
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7KHVH LQYHWRUWIDW GVSXW SURFHWHY DLH
IQFHMQI® EHQJ XWHG E\ HQHU\ DQG
P 1QIQJ FRP SDQHVVR VXH JRYHUDP HOWLQ
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RIVKRIH WEXQDY [IRU WHIXOMRQV DQG
GHAMRQV WDWVXSSRUVDPARQ RQ FIP DM
FKDQIH RU FRQVHUDMRQ ' DP DIHV DZ DUV
RWQ H FHHG 86 P IGRQ VRP HWIQU

WDWZ RX@ EH GHYDWIMQJ IRU7RQID

/$& 2) 75$163$5(1 &<
8 QGHUWH 81 &,75%/ X®V IRUWLY NQG Rl
DIUHHP HQWKHH LV QR REQ DARQ VR SXEQK

IQIRWP DMRQ DERXW WH H MMQFH Rl D
GVSXW RU W RXWRP H IQFXGIQI WH

DP RXQWRI D FRP SHQVDRUY DZ DUG HYHQ \R
7RQIDV3DUIDP HQW




DO \R

EUCI"S* =D DID

MRV DB ELRDGO 7 RWGHG
y B ILRP \ENQI QHFHWOU DRAEEM
VRELON

PFKIQ) WH $JUHP HOY
RYHU LOMSUHVIDARQ DQG FRXG
I LQDQADO SROAFDODQG HAREJLEDO

o 7KH JXDWDQWMH R 1DIUDQG HTXIMBE®! WHDW HOMR 72 0 / 1V WH SIRYIMRQ LQYHRY/ P RW
FRP P RQD X\H VR FKD®IQIH SLRSRVHG RU DAMDOFKDQIHV VR LHIXOMMWRQV @7 V RUSRIAHV
WDWDGYHUHD DIIHAWWH IQYHWR HQW YDOH RU SWRIW ,QYHMRWY FODIP D GUIMP DM
H SHAMRQ WDWDZ V Z KIFK DSSTHG DAMKH WP H WH  LOYHWMG Z L@UHP DIQ XQFKDQIHG
WURXJIK WH @HWP H Rl WHUIQYHWR HQWZ KLFK LV KLIK® XQINHD JLYHQ WH QRYHWW Rl ' 60
7KH VSRQVRUKLS DI UHHP HQAKDV DQ H WHP H YHUMRQ WDWDFNY HYHQ P IQIP DCH, FHSWRQV
7KLY FDQ WH WH 7RQIDQ JRYHUDP HQW KDQGV GHVSIW Z KDWKDSSHQV Z W' 60 DQG KRZ
®RQ WH 720 / VRSHDARQV DM

o ([ SWRSUDARQ HHWY VR D JRYHUP HQNQMUIHIQ] Z WK DQ LQYHR HOWHWHUGILHAD H
VONQJ RYHU D FRP SDQ WIRXJK QDMRQDOAQ) RU IQGULHA® HI QHZ  HOQYILRQP HOWO
UHI XOMRQV WDWP SDRARQ IW DPRYIMHY DQG SWRIIW 8 QGHUWH VSRQVRUKIS DI UHHP HOW
WL FRX@ DIIHFW D@ P DQQHU R JRYHUQP HQW SRIAHY DQG VHYHHO @ LW Z KDW \WH
JRYHUQP HOW FDQ DQG FDQQRW GR VR UHIXOW GHHS WD P IQQJ W [P SDFW DQG
GHYHRSP HOARSWRQV

o 7RQID JWDQW 720/ IX@VHRXUW DQG SIRMAMRQ  Z KIFK LOFOXGHV TXH@Q SUIRWMV RU
DPARQV WDWP LJKWIP SHGH IW RSHIMRQV DQG FRP SGMW DQG XQFRQGIMRQDO ®UDO
SIRWPMRQ 7KLY LHTXILHV WH 7RQIDQ JRYHUP HOMR E®AN DQ. GRP HMF BUJDODFURQ
VENHQ DIDIQWA72 0 / IRUKDLP VFDXVHG E\ 720 / DRAYIW RUWDWHYLHZ V WH JRYHUQP HQW/
GHAMRQV I WDWZRX@ P SHGH 720/ V UJKW 7KLV SIRMPARQ P LIKWDOR DSSO R
FKDEBIQI HV DAIQMUODARQDODZ  |RUH, DP S®1 VR D GHAMRQ E\ 7RQID VR VSRQVRUGHHS WHD
P LQIQJ Z IWKRXVWKH DXWRUW Rl WH , QWMUODARQDCEHDEHG $ XWRUW

e QDGGMRQ VKRX@ WH 7RQIDQ JRYHUP HOWFAKDQIH DQ @Z WDW72 0 / VDV Z RX@ @P LW
UHGXFH RU Z IWKR@ WKW RU EHQH W XQGHU WH DIUHHP HQWWH FRP SDQ\ FDQ VHHN R
UHQHI RADW WH DIUHHP HOADQG UL WH. FDQWDIUHH 72 0 / FDQ WP LODW W

&+, 11,1% ())(&7
6XFK H WIQMYH WKW IRU 720 / XQGHU WH VSRQWRUKIS DIUHHP HQWJILYH 720 / MIQUIEDQW

GIYHUDIH VR SUHWXUH WH 7RQIDQ JRYHUP HOAQRWR LP SGP HQADQ\ WIQJ WDWP D EH QHHGHG
VR DGGLHW WH IP SDRWRI GHHS D P LQIQJ

7KH720 / 6SRQVRUKIS $JUHHP HQWI LDQW WH FRP SDQ\ VZ HHSIQI UJKW WDAP IM7RQIDV
DELON \R UHIX@W GHHS VD P IQQJ SIRWPAMW SHRS®! DQG HOYILRQP HOWDQG UHVSRQG \R

HP HU1QJ FKDBIQIHV

: IWMRXWVDIHIXDUBY 7RQID 1DFHV MJ QULLFDQWI LODQADO HQYILRQP HQWO DQG JRYHUQDQAH
UMV ZKIGBI72 0 / JDIQVVXEWBQWDOBYHIDI H RYHUQDWRQDCSRAR
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	WHAT IT MEANS FOR TONGA


	The Pacific Network on Globalisation (PANG) sought a legal assessment of the sponsorship agreement’s provisions on international arbitration. This identified a number of major concerns, including:
	The guarantee of ‘fair and equitable treatment’ to TOML is the provision investors most commonly use to challenge proposed or actual changes to regulations, laws or policies that adversely affect the investment’s value or profits. Investors claim a “legitimate expectation” that laws which applied at the time they invested will remain unchanged through the lifetime of their investment, which is highly unlikely given the novelty of DSM. The sponsorship agreement has an extreme version that lacks even minimal exceptions. This can tie the Tongan government’s hands, despite what happens with DSM and how long the TOML’s operations last.

